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November 12, 2010

. BY HAND

Camilla Jackson Jones

Office of the General Counsel
Federal Election Commission
999 [ Street, N.W.

* “Washington, D.C. 20463

Re:  MURSs 6078/6090/6108/6139/6142/6214

Dear Ms. Jones:

We are writing this letter on behalf of Obama for America (the “Committee™) and Martin
Nesbitt, as treasurer, (collectively referred to as the “Respondents™) in response to the
Commission's reason to believe findings in the above-referenced matters.

Although the Commission dismissed allegations that the Committee accepted prohibited
contributions from foreign national and from fictitious names, thc Commiission's Factual
and Legal Analysis states that the Committee "failed to take timely corrective action with
regard 10 excessive contributions." See Factual and Legal Analysis at 2.

Yet, as stated in the Committee's initial responses to these matters, Respondents have
acted in compliance with the Commission’s requirements at all times.! The Committee
carefully developed and implemented comprehensive vetting and compliance procedures

! Th;: Factual and Legnl Analysis at 7, foonote 2, states that the Commitiee’s response 1o carlier MURs “was not

_amendcd to address [at Icast 38] suppiemental complaints filed after [December 29, 2008)." On January 9, 2009, a

tawyer at Perkins Goie spoke ny Kim Callins in the Gonrruf Counsel’s Office abaut the supplonxenial romplaims,
Ms. Callins 10ld Perking Cair thay the Commiittee neaded only to resppnd ta the first complaint received (duted

1271 1/08) and did not need to respond to the. specific alicgations in the subscquent complainis received (at that time
dated 12/15/08, 12/22/08 and 1/6/09). Accordingly, the Committee did not submit amendments to its response to
the original complaint.
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to ensure that it did not knowingly solicit, accept, or receive prohibited contributions.
Pursuant to this system, and cansistent with the Commission’s regulations, campaign
staff and outside vendors were responsible for examining all contributions to the
Committee once they were received — whether online, through direct mail, in person, or
otherwise — for “evidence of illegality and for ascertaining whether contributions
received, wiven aggregmed with other comributions frem the saore camributor,
exceeif{ed]” federal comtrivmtion limits. 11 C.F.R. § 103.3(b). Any contritatites made

. -to the Concniurd thet wrum faund te bn aigessive were miundrd, idesignatad, or

reoitibuted. Neithar the Camplainte mer the Commission's Factual and Legal Amalysia
prsortt any ovidemee (o anggast thet Respondents have ever knowingly selicited,
accepted, or paceived excessive contributions.

Tiee Fectual and Legal Analysis at 9 states that in its respotse to the varfous complaints,
the Commuittee "fails to explain hew, despite [its compliance] system, many excessive
contributions were apparently left unresolved." The Committee is submitting with this
written respenze three elevtroric chasts which address vach coritribution idantified by the

.. Fertual wnd Lot Aoalysis (in Climt A at 8) ms oxeessiva Tha chistts e dtsuribed in

groutw detad]l bolew trt, in sunEnery hers, the nhans are:

1) A Master Chart listing sach of the cantributions identified by the
Commission as possible excessive danatians with an explanation of the
status of each.

2) A Primary-After-Primary Clmi1 listing the contributions identified by
the Cemumission as dasijgsated for Ut prifrrery tlection, bt =uperead after
the srimasy pimind. With very few exceptions, these contributions were, in
fact, received before the end of the primary period and correctly designated
for the primay election..

3)  AnExeessives Chart iisting those contributions found by the Comanittec to
be excessive, together with en explanation of why the contributions were
not caught by the Committee’s compliance process.

As you will see from the documentation, out of more than $745 million in contributions
received by the Committee during the 2008 presidential campaign, D tomal ameur of
excessive contribnaidnie tiai have nut yet bren refilided ar sthorwise coeed in
$337,658.54 —just 035 percent ef all contsibmtions. Given ties unprenndented volume of

.- contributions the Committee raised during the campaign, the excessive contributions that

6)920-001 LA5GAL19562535.1
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were riot refunded or otherwise cured in a timely fashion are “de minimis both in terms of

. -dollar amount end as a percantaga of QFA's overall receipts.” Factual and Legal Analysia

at 2.

Auncordingly, the Commission should use the same methodology it used when dismissing

allegations that Respondents violated 2 U.S.C. §§ 441¢ and 441f, and dismiss any
allegations thst Reupondents saxy Mave violawd 2 U.8.C. § 44 1(f).

FACTUAL AND LEGAL ANALYSIS
A. Comprehensive Compliance Procedures

The Committee’s comprehensive compliance procedures included an extensive back-end
process to envure it eaughit and redosignated, reatirfbuted, or refunded any excessive or
otherwise unlawful contributions. At regular intervals, its data management vendor,
Synetech, conducted sutcinated searches of its donce database — inclutting all
coriributions, whether raised online or nut - 30 Ideatify any encessive domuitons.
Centributiuns frem ropeat deners wore examitiod ¢ ensure that the total amoomt reseived
from u single donzr Mid nei exened the timitritution limits. When aostributinns were
enissar] into the Comtitittes’s Syrxtech dnialnse that sequized a radesignetion ar
reattribhution, a notation would be made in the dozor's raceod; appropriate Iettors

_regarding redesignations ar reafiributions were mailed oo a weekly basis.

At the end of each month, Synetech would generate a list of any possible excessive
contributions and send a spreadsheet of those contributions to the Committee. ARer
confirming that the contributions were, in fact, excessive and that fhiey had not previously
been refunded, redesignated, or reattributed, the Committee would process refund checks
for each enuwssive contribittion and thoa sewtl an uplistxd spreadsiwet bmek to Synotoch
with siie dais of refimd for caich comtriburion.

Whan tha Cematittar sccaived Riequests for Additionat Infermation (RFALlS) from the

‘Commission indicating excesaiva cantrilmitions, Committee staff membars would review

and research the list of contributors and verify the status of each contribution. The
Committee routinely amended its reports to include memo texts detailing refunds that
were processed during the same or the following period, any missing reattributions or
redesignations, and chargelmcks that would clear any excessive contributicns.
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In addition to searching specifically for excessive contributions, the Committee required
Syoetech to perform autemated searches on a daily hasis to locate any duplicate donor
entries. The initial automated search would merge donor entries on the basis of matching

" name and email/phone/unique part of address. Synetech would also search the database
- mamally and match duplicate donor entries on the basis of nanve, parts of name, and

address.or parts of address, cify, state, zip code, or phonai The manuml proewess wus
perfaacand ut Jast vieekly s ynne fingnendly where jossible. Onae the dojeinate
roaords wene roarged, tita Comunittee wnried reffand, radmsignate, or renttritmse any

exaaasive contribwtians.

B.  Ruclutian of Exosssive Contributions

The Committee's compliance procedures were extraordinarily successful. During the
2008 election cycle, it raised over $745 million from over 3.9 million contributors.

. Despite the unprecedented volume of contributions, just 045 percent of that total —
$337,658.54 Irorn 298 derors - is cumprised of exvessive contri®utions Brat k=ve not yut

been refursital ow uthnrwise cured. Ax detailed belonw, this amowar is albe i less than the

$1.89 10 $3.5 iniiticm empt: eitad in the Cominimion's Fasual snd Legnd Amilysis. Sar
Factusd and Legal Analysis at 7-8.

The Committee reviewed each of the more than 13,000 lines of data identified by the
Cormmission as representing possible excessive contributions. It compiled a master
spreadsheet of this data, including information such as each donor’s address, name of
employer, and occupation; the date and amount of each contribution; whether each
contribution was designated for the pnmary or general election; and the current status of
each conttfoution. See Master Chant.® As indicated on the Master Chart, the vast
majority ef shese contributions were cither mut encessive or have already been

. recesigmibed, mustixihuind, or sefumded.

2 (t: ehe Qliart, nee 1hm these am mawdiiple mtries of the sme contributions. This Master Chart is a merged version
of the various charts the Office of General Counsel provided to us in electronic form. When the FEC's charts were

_ sl merged, cach time a contribution was referenced — the original donation and then any subsequent reported

activity such s a redesignation or refund — the chart pulled in all of the previous transactions again. So when the

" chart shows a redesignation, it also shows the original contribution that had previously been listed in the chart. To

re-sont all of these duplicate transactions would have taken longer than the time we had 1o prepare this response. As
a result, it is imparsant ir looking at the Master Chart, that you refereace the date and amaunt of the contribution as
well as the repon it is shown on to ensure thiat a contribution is not counted more than ance.
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Included in the possible excessive contributions identified by the Commission in its
Factual and Legnl Analysis (in Chari A at 8) were contributions that were designated for

. the 2008 primary election but reportedly received after the date of President Obama's
- nomination. However, as suggested in footnole 3 of the Factual and Legal Analysis, the

overwhelming majority of these "Primary-after-Primary contributions” were actually
reecived By the joirt fundraising committee before Presidet Obama avecpted his party's
nominafion, "t the reported 'contribution dste’ was thc dmy the fuwds were nunsforsod”
frum the juiic; fomirelzing covhitiny o the Cusmmittwe. > As detailnd in the Primnry-
aftan-Ptimpry Chart, sithough $3,973 of the "peicuory-after-pritsary” idetifirnd by the
Cemmimien were dasignatnd to the primnary in esror, $1,978,255.50 of the primmry-nfier-
primary eentributions were veceived by the Obama Victory Fund en or before President
Obama's nomination on Auvgust 28, 2008. These contributions were properly designated
for the primary election and should not have been included by lhe Commission when
calculating the total amount of possible excessive contributions.*

The third sgreullshest atiached, Excessives Chan, Hsts the n.mmmng excessive
cortributious thet beve net yet been seftxdied or Guivorvrise snred, mylherwuhan
explanation of why they were not previously corrected. Most of these excessive
conteiinitions veeen chie i duplitoeo datainme vemries that veree nat identifind by the
Cammittee’s initiai sutomstad ur maman] searchms. For enample, if aa individunl used »
residextial addrers when teaking her fivst eontsibition, bat 8 business address when

- making her second cortribution, the database may not have recognized that the

coatributions were made by the same individual and therefore would not have idensified
the second contribution as being excessive. Multiple contributions from the same.
indlvitiual-also rmay not have been revognlzed as being excessive if the individual's name
wis spelled S¥Ttrerily in eme or more of the correspomnding dataBas: entries.
Noneilselosd, it should be noied thi the ovenvicelming reajority of dicplicats dones owries
weme dunotrd by the Canamnittee’s initisl maiengied ard nmnml marches, and ewy

. -exwmuive canirikstions naulting femm the dnplicate enirica wera appeapriatcly wfimded,

redesignated, oz reatriheted.

The excossive eanéritations listed in the Excessives Chart spreadsheet total $337,658.54.
These contributions represent less thap 1/20th of gne percent of the total contributions

} T Gomsmiing finther nates that i sllinely reported contributions from the joint fandraising committee as of the
date that the contributions were transferred to the Committee, and had not previously been informed by the
Commission that it was reporting these contributions incorrectly.

4 Evem if these contiimtisms liad besw decignonsd to ti gewsral eiBtion, it apposcs 1Rt i mejority af thes still
woulll sai have bomn exemsive.
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" received by the Committee during the 2008 election cycle. And they are the only

remaining contributions thal have not yet been refunded or otherwise cured. Each of
these contributions will be refimded by the Commiittee, and the Committee will make any

necessary amendments o its reports.

C. Bismigsal Reguired When Scope and Amount of Potential Violation is
Minimal

In dismissing allegttions that the Committee had accepted prohibited contributions from
foreign nationals and from fictitious names, the Commission stated in its Factual and

. Legpl Anaiysis that the nilegatiting "appear to involve snms that are de mbrmis both in
terms of dollar amount and as a pereentage of OFA's overall receipts." See Factual and

Legal Analysis at.2. With respect (o allegations related to contributians from foreign
nationals, the Commission reviewed only a sample of contributions received by the

" Committee during Qie 2008 election cycle und concluded thut the allegalions should be
" dismissed benanse “the potential Section 84 1e violations are Healted in scope and
" ammourt.” See Fuctunl mnd Logal Anglysis at 18. Similsly, the Commisslun statod thes it

had ditwissed alleguticns against Hiilery Glitton fur Presiden in MUR 58%) whne aw
"amnwit i porentinl prohibited eamtribptions was ménimat ... compared 1o tated

contzibuginns seceived.” See i,

- With respect to allegations related te contributions from fictitious names, the

Commission also reviewed only & sample of the Committee’s comributions from the 2008
elettion cycle and determined that the allegations should be dismissed both because of
the limited "scope and amount of the contributions the Committee received from
allegeBly valenwn persons” and beveuse "the majority (approximately 75%) of the
prolitbited commibutions receivod frurn the fiditlous individisls cited it the complatat
anl ideatifiad thwotsgh shu Comamisshan's memiew haze Uven refumded.” Sew Fastual and
Legnl Anmlysis at 23. Of the alimast $74 mitiimn in nestisibitinns timt the Cominissiem
reviewed, $50,472 - appreaimatcly .08 peyoent — were from eonfributnrs with potentially

-fictitians names asd $15,676 of thosz contsibriticns ~ eppuaxizmtely .02 pecani — land not

yet been refunded.

After completing 8 comprehensive review of not just a sample, but all of the Committee's
cortributions, the Commisslan found that a simsilarly minute percemege of coutributioas
may have beam enuussive, bat had 1ot yat beort refurnied. But in caiculmting the total
nunilior i peesiirle excessive contributions, it included close to $2 million in
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¢ontributions that admittedly were nof excessive, but were suspected by the Commission
as having been designated to the primary elcction in error. Evcn so, at most the amount
of possible "excessive" contributions identified by the Commission wvas less than .5
percent of the total amaant of contributions.received by the Committee during the 200§

" eleetion eycle. ‘Yet rather than following its own precedent, or applying the same

methodblogy that It relied upon to dismiss allegations reldted to other prohibited
contrtbutions in the same matter, the Comemission acknowledged that the nnsount of

. unmsnlved excesaive aontributions was Icis thir .5 pernent of totei contribations
. reccived, but refused Lo dinmiss tho excessive comribution violarions because of the
- "substantial amowumt in potential violatinn.”" See Factual and Legnl Analysis at 9-10.

Afer completing its own thorough review of the contributions idemified by the
Commission as being excessive, the Committee has deteririined that the unresolved
excessive contributions actually amount to just ,045 percent of total contributions

" received ~ far less than the .S percent referred to in the Factual and Legal Analysis. With

the remaining excessive contributions totuling less thun 1/20 of one porcent, the
Compmissipe therefbre must apgly t the remaining allcgations the snme mrthodology
that it applied when dismissing the allngatinns relatsd to conlsibutions frem foreign
natinnis ind fictitious nonmes. Because the remniiing excessive contributions "involva
sums that are de srinimis both in terms of dotlar antount and as a perceniage of OFA's
overall receipts," the Comemission should dismiss the allegations related to excessive
contributions immediately and take no further action.’

dith-]

~ “Rebecoa H. Gordon

Kate Sawyer Keane

" ¥ As part of ihis Matier Undeér Review, the Commission authorized an audit of the Commiltce under 2 USC § 437g.

The Committee reccived a notice from the Audit Division this week rogarding the start ol the field work in this
audit. The Committce is seeking a delay in the start of any work on the audit until afier the Conunission has acted
on this response. Our argument support dismissal of the MUR, which would make the audit unnccessary. It is
pointless 10 put the Committee through the work and expense of an audit when the MUR may be dismissed.
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